Petition of Aquaria LLC

~

to the

Department of Telecommunications and Energy

July 28, 2004

Petition of Aquaria LLC to the Department of Telecommunications and Energy for
clarification of the extent of the applicability of certain provisions of M.G.L. c. 164 and
- 165, as well as certain regulations of the Department promulgated pursuant thereto, to the
> development, construction, and operation of a water treatment/desalinization plant and
related water pipes and mains; and, as deemed necessary by the Department, for approval
of certain indebtedness to finance the development and construction of such facilities.
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Aquaria LLC, a Delaware limited liability company d/b/a Aquaria Water LLC
(““‘Aquaria”), hereby petitions the Department of Telecommunications and Energy (the
“Department”) for advisory rulings and findings clarifying the extent to which certain
provisions of chapter 164 and 165 of the Massachusetts General Laws, as well as certain
regulations of the Department promulgated pursuant thereto, would apply to a water
treatment/desalination plant (the “Plant”) in the Town of Dighton and to related pipes and
mains and other accessory facilities (the “Water Lines”) necessary to convey the treated
water to certain cities and towns in the Commonwealth, including the City of Brockton
(the Plant and Water Lines, collectively, the “Water Treatment Facility”); and, if and to
the extent deemed necessary by the Department pursuant to such requested ruling, for
approval by the Department of certain indebtedness to be issued by Aquaria to finance
the development and construction of the Water Treatment Facility.

In support of this Petition, Aquaria respectfuliy represents as follows:

1. As is set forth in the testimony of José Antonio Membiela Martinez,
submitted as Exhibit A to this Petition, Aquaria intends to construct, finance, own and
operate the Water Treatment Facility. The Plant will be sited on an industrial-zoned
parcel within the Town of Dighton (the “Site”) and Aquaria will build the Water Lines
from the Site to certain cities and towns within the Commonwealth, including the City of
Brockton. Initially, the Plant will be capable of producing up to 5,000,000 gallons of
desalinated water per day (and the Water Lines will be capable of transporting up to
10,000,000 gallons per day). The Plant will be capable of expansion in the future to
produce up to 10,000,000 gallons of desalinated water per day. The Water Lines will all
be located in the Commonwealth. Aquaria intends to sell desalinated water manufactured

at the Plant exclusively at wholesale to cities and towns under bulk contracts negotiated
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at arms length, without exercise of market power by Aquaria. Aquaria will make no sales
of water at retail to end users (except to the extent that such municipalities choose to
utilize a portion of such water for the needs of their own facilities and departments).
Neither Aquaria nor any of its affiliates shall have any exclusive franchise or service
territory, nor will Aquaria’s Water Lines include distribution facilities that serve end
users of the water produced at the Plant. All end users of water in the cities and towns
will receive their water (and the water bills therefor) from such municipalities, and each
city and town will establish the retail rates paid for water by such end users. The cities
and towns that contract with Aquaria for the supply of water in bulk (sometimes
hereinafter referred to as “Bulk Water Contracts” or individually as a “Bulk Water
Contract”) will have other sources of water in addition to the water purchased from
Aquaria, so that Aquaria will not be the sole source of water for any city or town. The
Bulk Water Contracts will not be with end users of water but instead with cities and
towns that will carry out the final distribution and delivery of water to end users.

2. As is also set forth in the accompanying testimony of Juan Pablo Diaz
Batanero, submitted as Exhibit B to this Petition, Aquaria has executed a Bulk Water
Contract with the City of Brockton (the “Brockton Contract”). The Brockton Contract
and each of the Bulk Water Contracts Aquaria executes with other cities and towns are,
by reason of the pujblic records law (M.G.L. Chapter 66 Section 10) available for public
scrutiny.

3. As is also set forth in the accompanying testimony of Antonio Lopez
Cerdan, submitted as Exhibit C to this Petition, in order to finance the development,
construction and operation of the Water Treatment Facility, Aquaria is proposing to issue

indebtedness (the “Loan”) and in connection therewith enter into loan agreements and
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other financing arrangements with certain lenders and financial guarantors (collectively,
“Lenders” or “mortgagees”) pursuant to loan documentation substantially in the form
submitted as Exhibit D to this Petition (the “Loan Documentation”) under cover of a
letter requesting confidential treatment thereof. The Loan Documentation is submitted to
the Department for two purposes: First, so that the Department may satisfy itself that the
proposed Loan will be a project-financing arrangement of a sort typically utilized in
significant capital projects, which Aquaria asserts should allow the Department tb
conclude that approval of the Loan pursuant to chapter 164 is either not required or if
required, that such Loan is “reasonably necessary” to finance the Water Treatment
Facility; and second, so that the Department has before it the relevant evidence to the
extent that the Department determines such approval is necessary. The amount of the
Loan and the interest rate will be within ;he ranges specified in the affidavit attached as
Exhibit C.

4. Section 1 of chapter 165 defines a company subject to the provisions of
such chapter as “every person, partnership, association or corporation, other than a
municipal corporation, . . . engaged in the distribution and sale of water in the
commonwealth through its pipes or mains.” Section 2 of chapter 165 makes certain
sections of chapter 164 applicable to such regulated water companies. As described
herein, the proposed business activities of Aquaria would seem to be included in the
definition of entities subject to such provisions of chapters 164 and 165.

5. Despite engaging in activities that would define Aquaria as a water
company, the nature of those activities - the making of sales of water at wholesale and
not at retail - would seem to make the application of several sections of those chapters

inappropriate. The majority of the regulatory supervision to which an entity is subject
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under the included sections of chapter 164 involves the oversight of rates charged by a
monopolist supplier to end-use customers. Because Aquaria, pursuant to Bulk Water
Contracts, will not be selling water at retail and will only be selling water to cities and
towns which, in turn, will be establishing water fates for their end user customers based
on rates determined solely by such municipalities, Aquaria maintains it is reasonable to
interpret Section 94 of Chapter 164 so as to conclude that the Department need not
regulate the terms of such Bulk Water Contracts nor require the Bulk Water Contracts of
Aquaria to be filed with the Department. Further, because Aquaria’s rates and charges -
under its Bulk Water Contracts are market-based, wholesale supply arrangements,
Aquaria maintains it is reasonable for the Department to conclude that requirements
typically imposed on water companies selling and retail and operating on a cost-of-
service basis will not be relevant to Aquaria or to its Bulk Water Contracts. In the instant
case, the conclusion that Aquaria would not be subject to the strict financial oversight
requirements provided in Chapter 164 is a reasohable interpretation of the law consistent
with Aquaria’s exclusively wholesale sale of water pursuant to Bulk Water Contracts
since Aquaria’s earnings will not be defined in terms of an authorized return on invested
capital.

6. The applicability of the statutory provisions related to rate oversight will
impose substantial hardship on the ability of Aquaria or any wholesale water company to
obtain financing in order to engage in its business. Specifically, a wholesale water
company’s ability to obtain project financing could be extensively curtailed and made
much more expensive if potential lenders faced the prospect of water sale revenues being
constantly subject to change by regulatory action. It is the relative certainty resulting

from having a known and enforceable market-based contract pricing provision that
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allows project financing to proceed. In this respect, Aquaria maintains it is in a situation
somewhat analogous to that faced by entities that intended to engage in the generation of
electric power for sale exclusively at wholesale before the enactment of statutory changes
imposing different regulatory treatment of wholesale and retail sales of electricity.

7. In addition, as outlined in the affidavits submitted with this Petition, the
ability of a wholesale water company such as Aquaria to obtain financing would be
extremely curtailed if potential lenders faced the prospect of themselves becoming
subject to utility-regulatory oversight upon exercise of typical lenders’ remedies upon
default by a borrower. Pursuant to the Loan Documentation, Aquaria will grant to its
Lenders mortgages on the Water Treatment Facility, as is typical for project financing
such as the Loan. If Aquaria defaulted on certain of its contractual obligations under the
Loan Docum;:ntation, amortgagee would presumably have the right to exercise (subject
to the terms of the Loan Documentation) typical mortgagees’ remedies, including taking
possession of the Water Treatment Facility or selling the Water Treatment Facility at
foreclosure sale. As indicated in the testimony submitted with this Petition, Aquaria’s
Project Lenders are unwilling to finance the Water Treatment Facility if the Project
Lenders themselves face the prospect of becoming a regulated water company upon
exercise of standard mortgagee rights.

8. In light of these factors, Aquaria hereby requests clarification as to the
applicability of certain provisions of chapter 164 and related matters. Specifically,
Aquaria hereby requests findings and rulings that: (i) Aquaria is a water company under
Chapter 1635, Section 1; (ii) so long as Aquaria’s business is exclusively related to the
production of desalinated water and the wholesale supply of such water in bulk to cities

and towns in the Commonwealth (the “Wholesale Business Condition”), the Bulk Water
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Contracts need not be filed with the Department, and the pricing and terms of such Bulk
Water Contracts will not be subject to regulation by the Department; (iii) so long as
Aquaria’s business continues to satisfy the Wholesale Business Condition, then: (A)
Aquaria’s Lenders, not otherwise water companies, would in the event they took
possession under the mortgage, either not become “water companies” or be subject to the
same minimal supervision applicable to Aquaria; (B) Aquaria would not be subject to the

provisions of Sections 96, 99, 101, 102A and 102B of Chapter 164 with respect to any

would not be subject to the provisions of Section 4 th of Chapter 164 relating to
the corporate rights and liabilities of gas and electric companies, made applicable to
water utilities by Chapter 165, Section 2; (D) Aquaria would not be subject to the
provisions of Sections 92 and 128 of Chapter 164; (E) Aquaria would be not be subject to
the informational requirements prescribed pursuant to Sections 80, 81, 82 and 83 of
Chapter 164 respecting books, accounts and records and reporting returns to the
Department; and (F) Aquaria would not be subject to the regulations promulgated by the
Department related to ratemaking oversight (including those related to return on equity
and to accounting procedures, set forth in 220 C:M.R. Sections 31.00 and 52.00
respectively); and (iv) so long as Aquaria’s business continues to satisfy the Wholesale
Business Condition, either (as the Department in its discretion may determine) the Loan
is not subject to the approval of the Department pursuant to Section 14 of Chapter 164, or

in the alternative (to the extent that the Department finds such approval pursuant to

Section 14 to be required) the Loan is approved by the Department.
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WHEREFORE, Aquaria respectfully requests that the Department make such

finding and issue such rulings as are set forth in this Petition, and that the Department

grant such further relief as it deems just and appropriate.
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Respectfully submitted on behalf of
Petitioner:

Aquaria LLC d/b/a
Aquaria Water LLC
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Hale and Dorr LLP
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EXHIBIT A

AFFIDAVIT of José Antonio Membiela Martinez

Now comes the undersigned affiant, José Antonio Membiela Martinez and does depone,
swear and say as follows:

1. I am the Chief of the Department of Operation Services of the Division of Waste
Treatment and Clean Water Generation of Inima, Servicios Europeos de Medio Ambiente, S.A.
(“Inima’), the managing member of Aquaria LL.C, d/b/a Aquaria Water LLC (“Aquaria”), and as
such am authorized to submit this affidavit to describe the proposed water treatment facility
which is the subject of this petition.

2. Aquaria intends to design, permit, construct and operate a water treatment/desalinization
plant (“the Plant”) in North Dighton, Massachusetts to withdraw and treat water from the
Taunton River. The proposed Plant will employ conventional water treatment, followed by a
reverse osmosis process to remove salinity.

3. The Plant will be sited on an industrial-zoned parcel within the Town of Dighton.
Aquaria will also build related pipes and mains and other accessory facilities (the “Water Lines”)
from the Plant to certain cities and towns within the Commonwealth, including the City of
Brockton.

4. The initial Plant building will be designed to house processing capacity sufficient to
produce up to 5,000,000 gallons of desalinated water per day.

5. The Water Lines will be capable of transporting up to 10,000,000 gallons of desalinated
water per day. The Water Lines will all be located in the Commonwealth.

6. The Plant will be capable of expansion in the future to produce up to 10,000,000 gallons
of desalinated water per day.

7. Aquaria intends to sell desalinated water manufactured at the Plant exclusively at
wholesale to cities and towns under bulk contracts negotiated at arms length, without exercise of
market power by Aquaria (“Bulk Water Contracts” or individually a “Bulk Water Contract”).
The Bulk Water Contracts will not be with end users of water but instead with cities and towns
that will carry out the final distribution and delivery of water to end users.

8. Aquaria will make no sales of water at retail to end users, except to the extent that such
municipalities choose to utilize a portion of such water for the needs of their own facilities and
departments.

9. Neither Aquaria nor any of its affiliates shall have any exclusive franchise or territory.

10.  Aquaria’s Water Lines will not include distribution facilities that serve end users of the
water produced at the Plant.

BOSTON 1933286v2



11. All end users of water in the cities and towns will receive their water and the water bills
therefore from such cities and towns.

12. Each city and town will establish the retail rates paid for such water by end users.

13.  The cities and towns that have or will contract with Aquaria under Bulk Water Contract
will have other sources of water in addition to the water produced by Aquaria.

Subscribed and sworn to under the pains and penalties of perjury this 1 4 day of \‘yu , 2004.

J (7Antonio Membiela Martinez
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COMMONWEALTH OF MASSACHUSETTS
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On this ﬁ_ day of J W\ ____, 2004, before me, the undersigned notary public,
personally appeared José Antonio Methbiela Martinez, proved to me through satisfactory
evidence of identification, which was personal knowledge, to be the person who signed the
preceding or attached document in my presence, and who swore or affirmed to me that the

contents of the document are truthful and accurate to the best of Wmneﬁ

Notary Public

[affix seall 1,ue Copy Attest

ANDREW H. COHN
NOTARY PUBLIC
My commission expiras Juiy 15, 2005

BOSTON 1933286v2



EXHIBIT B

AFFIDAVIT of Juan Pablo Diaz Batanero

Now comes the undersigned affiant, Juan Pablo Diaz Batanero and does depone, swear
and say as follows:

1. I am the General Manager of Aquaria LLC, d/b/a Aquaria Water, LLC (“Aquaria”), and
as such am authorized to submit this affidavit.

2. Aquaria intends to design, permit, construct and operate a water treatment/desalinization
plant (“the Plant”) in North Dighton, Massachusetts to withdraw and treat water from the
Taunton River. The proposed Plant will employ conventional water treatment, followed by a
reverse 0smosis process to remove salinity.

3. The Plant will be sited on an industrial-zoned parcel within the Town of Dighton.
Aquaria will also build related pipes and mains and other accessory facilities (the “Water Lines™)
from the Plant to certain cities and towns within the Commonwealth, including the City of
Brockton.

4, The City of Brockton has entered into a Water Purchase Agreement with Inima, Servicios
Europeos de Medio Ambiente, S.A. (“Inima”) jointly with Bluestone Energy Services, Inc.
(“Bluestone™) dated as of May 22, 2002 (the “Brockton Contract”).

5. Pursuant to the terms of the Brockton Contract, at the closing of the project finance loan
for the construction of the Plant and the Water Lines, the Brockton Contract will be assigned to
Aquaria and Aquaria will become substituted as the “Supplier” under the Brockton Contract in
lieu of Inima and Bluestone.

6. The Brockton Contract calls for the supply of water in bulk to the City of Brockton.

7. The Brockton Contract and each of the bulk water contracts Aquaria executes from time
to time with other cities and towns are, by reason of the public records law (M.G.L. ch. 66, § 10)
available for public scrutiny.

8. The Brockton Contract does not provide for any sales of water by the Supplier to
individual end users in the City of Brockton; all delivery of water to end users within the City of
Brockton shall be made by the City of Brockton acting by and through its Water Department.

9. All end users of water in the City of Brockton will receive their water and water bills
from the City of Brockton and the City of Brockton will establish the retail rates paid for such
water by the end users.

10.  The City of Brockton has other sources of water in addition to the water proposed to be
sold to it by Aquaria LL.C pursuant to the Brockton Contract.

BOSTON 1940064v2
/



N

)
s

11.  The Brockton Contract has the benefit of a Special Act passed by the Legislature and
signed into law by the Governor of the Commonwealth of Massachusetts. A copy of this Special
Act is attached to this Affidavit.

Subscribed and sworfifo ur@he pains and penalties of perjury this Hlﬂ\ day of j-gz[g' , 2004.

—al N’N
Juan 7610 Dia@aj\anero

BOSTON 1940064v2



COMMONWEALTH OF MASSACHUSETTS
. f} }
UK s

1.0
On this _L_ day of T , 2004, before me, the undersigned notary public,
personally appeared Juan Pablo Dfaz Batanero, proved to me through satisfactory evidence of
identification, which was personal knowledge, to be the person who signed the preceding or
attached document in my presence, and who swore or affirmed to me that the contents of the
document are truthful and accurate to the best of his knowledge and belief.

%7 d

Notary Public
fix seal True Copy Attest
[af et :N REW H. COHN
NOTARY PUBLIC
My commission expires July 15,
3
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FAPER FOR EXCLUSIVE NOTARIAL USE
5Q6234507
Meartin M'};agaﬁ ?{asanova
- N
. [Parit stamp] [resit stamp] P* Gral, Martinez Campos 41 2nd

Talaphone: 91 308 28 13
28010 MADRRID

[Bears o round seal reading - NOTARY OF MARTIN M* RECARTE CASANOVA ~ MADRID]

WRIT OF DOCUMENT LEGALIZATION AND
EXPOSITION REQUESTED BY THE COMPANY
INIMA SERVICIOS EUROPEOS DE MEDIO

AMBIENTE, 8.A.
NUMBER TWO THOUSAND FIVE HUNDRED FIFTY
SIX.

IN MADRID, on the twenty-first day of July in the
year two thousand and four
Before me, MARTIN MARIA RECARTE CASANOVA,
Notary of the llustrious College of ,
APPEARING:

ANTONIO LOPEZ CERDAN, of legal age, martied,
resident in Madrid, Gobelas, number 35-37, bearing national
identity card/tax identification number: 74207081-L. -~——-

ACTING: in the name and on behalf of “INIMA
SERVICIOS EUROPEOS DE MEDIO AMBIENTE, $.A.7,
a Spanish corporation domiciled in Madrid, calle Gobelas,

" number 35-37, incorporated for an indefinjte term under the

name of Sedma, Servicios Europeos de Medio Ambiente,
S.A by virtue of the deed authorized by the Notary of
Madrid, Manual Clavero Blanc, on 1 August 1991. The
corporate name was changed to the current by virtue of the
deed authorized by the Notary of Madrid Antonio
Femnandez-Golfin Aparicio on 30 December 1998 under the
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protocol number 3876 and the corporate identification
number is A-80099732.
| The company is registered in the Mercantile Registry
of Madrid, volume 1804, folio 198, section 8, sheet M-
32,567.

EMPOWERED FOR THIS GRANTING by virtue of
the power of attorney granted before the Notary of Madrid,
Pilar Lépez-Contreras Conde on 24 April 2002 under the
protocol number 833, a true copy of which is duly inscribed
in the Mercantile Registry of Madrid, as is evidenced before
me, and which empowers the appeating party, inter alia, to

represent the Company before all entities of the National,
Regjonal, Provincial and Mumicipal governments, or any
other public organism, and all agencies and dependencies of
the Govermnment, business corporations, or natural and
artificial persons of any nature, in any and all types of
actions, presenting writs, ratifying same, and enforcing any
right. -

He has, in my opinion, the necessary legal capacity

and interest for this act and therefore,

He delivers to me a document in the English language
and the swom translation thereof into Spanish end
voluntarily signs same in my presence of his own free will,

declaring awareness of the contents thereof and requesting

P 83727
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PAPER FOR EXGCLUSIVE NOTARIAL USE

5Q6234508
0572004

{Taniff stamp) {Tariff stamp)

[Rears b round seal reading - NOTARY OF MARTIN M REGARTE CASANOVA - MADRID]

the validity and application thereof according to the laws of
the countries in which sad writ will be applied. 1 the Notary
witness the signature of the appearing pearty in seid
document which was made in my presence, and produce a
photocopy of the said documents with the signature of the
appearing party and my true copy aftest, with said
photocopy being attached hereto a forming an integral part

hereof.

The appearing party having read the foregoing, by his
decision, finds the contents heveof in order and signs this
deed with me, the Notary and 1 CERTIFY that I have
identified the appearing party by the supplementary means
of the national identity card presented thereby, and that the
said principle of free will has been met end that this
granting conforms to the law and the duly informed will of
the appearing party or parties, and all the contents hereof,
fssued on two pages of tariff-stamped pages exclusively for
notanial use, series and number that of the current page and
the preceding consecutively in reverse order from the
current page, I the Notary certify.-.-
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THE SIGNATURE OF THE APPEARING PARTY
FOLLOWS.- SIGNED MARTIN MARIA RECATE CASANOVA .-
SIGNED AND SEALED.

Attachments follow.~
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PAPER FOR BXCLUSIVE NOTARIAL USE

5Q6234512

D572004

[Tartf stamp] {Tariff stamp]

[Beurs two round seals reading - NOTARY OF MARTIN M* RECARTE CASANCVA - MADRID]

TRUE COPY of the original which shall reflect this jssue. I
issue this copy for THE APPEARING PARTY AS
ACTING on six pages of paper for exclusive notarial use
numbered  5Q6234507, 506234508, 5Q6234509,
506234510, 5Q6234511, and 5Q6234512, to which I add
| my signature, seal and flourish in Madrid on the twenty-first
L day of July in the year two thousand and four, [ CERTIFY.

[Tllegible signature]

[Bears the official notarial seal]
[Bears a round seal reading - NOTARY OF MARTIN M* RECARTE
CASANOVA - MADRID)

Taritt spplieation - Additiopal Disposition 3, Law 229
DOCUMENT WITHOUT




28-97-84 15:36 INIMA 10=9138B478808

[Tariff stamps and seal of the College of Notaries of Madrid]
Sole Legalization Apostille

(Hague Convention of 5 October 1961)
(Royal Diecree 2433/1978 of 2 October)

1. Country: Spain
This public document

2. Has been signed by Martin Maria Recate Casanova
3. Acting a3 Public Notary
4,  Ithas been sealed/tariff stamped with that of the said
Notary
CERTIFICATION

5. In Madrid 6. 22 July 2004

7. Bythe Dean of the Notarial College of Madrid

8. With the number 30,385

8. Seal/stamp 10. Signature:
[Mlegible signaturs]

M® Nieves Gonzilez de Echdvarri Diaz
Delegated signature of the Dean

p
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5Q6E234513

40 Fgcorle Gosomova

NOTARIC -
¢ Grall. Mortingz Campos, 41~
§ Gr?!a*!éfom 013062815
280\(}- MF\DR‘D

, Hantine

ACTA DE EXHIBICION Y LEGITIMACION DE DOCU-
MENTO A INSTANCIA DE LA SOCIEDAD INIMA SER-
VICIOS EUROPEQS DE MEDIO AMBIENTE, 8.A..——
NUMERO DOS MIL QUINIENTOS CINCUENTA Y SEIS.
EN MADRID, a veintiuno d¢ Julio del dos mil cuatro.
" Ante mi, MARTIN MARIA RECARTE
CASANOVA, Notario del Tlustre Colegio de , ——werrereer—
COMPARECE:
DON ANTONIO LOPEZ CERDAN, mayor de edad,
casado, vecino de Madrid, calle Gobelas, niimero 35-37, con
DNI/NIF némero: 74207081-L.
~ INTERVIENE: En nombre y representacion de la So-
ciedad denominada “INIMA. SERVICIOS EUROPEOS DE
MEDIO AMBIENTE, S.A.”, de nacionalidad espafola, do-
miciliada en Madrid, calle Gobelas mimero 35-37; consti-
tuida por tiempo indefinido con la denominacion de “Sed-

ma, Servicios Europeos del Medio Ambiente, 8.A.”, en es-
critura autorizada por el Notario de Madrid, Don Manuel
Clavero Blane, el 1 de Agosto de 1.991. Fue cambiada su
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denominacién por la que actualmente ostenta en escritura

autorizada por el Notario de Madrid, Don Antonio Fernan-

dez-Golfin Aparicio ¢] 30 de diciembre de 1.998, con ¢l

nimero 3876 de su orden de protocolo y su CIF es ¢l nime- .

10 A-80099732.
Figura inscrita en el Registra Mercantil de Madrid, al

tomo 1.804, folio 198, seccibn 8%, en la hoja M-32.567. -
FACULTADO PARA ESTE OTORGAMIENTO en

virtud de la escritura de poder a su favor concedida ante el

Notario de Madrid, Dofia Pilar Lépez-Contreras Conde, el

dia 24 de abril de 2.002 con ¢l nimero 833 de su protocolo,

cuya copia auténtica debidemente inscrita en el Registro
Mercantil de Madrid, al efecto se¢ me exhibe, y de las que
resulta facultado el aqui compareciente entre otras cosas pa-
ra representar a la Compafiia ante toda clase de Organos del
Estado, Comunidad Auténoma, Provincia y Municipio o
cualquier otro organismo publico ¥ en todos los centros y
dependencias de la Administracidn, sociedades mercantiles
o personas fisicas o juridicas de cualquier clase y en toda
clase de asuntos, presentando escritos, ratificéndose en ¢ellos

y solicitando cualquier derecho.

Le juzgo con capacidad e interés legitimo para este
acto, y al efecto,

Me hace entrega de un documento en idioma inglés y
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i su traduccion jurada al espaiol, que lo firma a mi presencia
libre y voluntariamente, manifestando conocer su contenido
y que quiere que produzca Jos efectos que le sean aplicables
con arreglo a las leyes del pais.donde va a surtir efecto. Yo
¢l Notario legitimo por diligencia en dicho documento la

firma de) compareciente, que ha sido puesta a mi presencia
por el mismo, y deduzco fotocopia de los documentos cita-
dos, con la fimna del compareciente y la diligencia de legi-
timacion, cuya fotocopia dejo unida a este Acta pasando a

formar parte integrante de la misma.

Lejdo cuanto antecede por el compareciente, previa su

eleccién, lo encuentra conforme con su voluntad y firma
\ conmigo ¢l Notario que DOY FE de haberle identificado por
' ¢l medio supletorio de su documento de identidad exhibido
y al principio resefiado de que el consentimiento ha sido
prestado libremente, de que el otorgamiento se adecua a la
legalidad y a la voluntad debidemente informada del/de los
otorgante/s ¢ interviniente/s, y en cuanto proceda de lo de-
més consignado en este acta que queda extendida en dos
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folios de papel timbrado del Estado para documentos nota-
riales, serie y nimero el del presente y el anterior en orden

correlativo inverso, yo €l Notario doy fe.-.-

SIGUE LA FIRMA DEL COMPARECIENTE.- SIGNA-
5O MARTIN MARIA EECARTE CASANOVA . -
RUBRICADOS Y SELLADO.

) Sigue Documentacién Unida.-

T —————— —_________._.
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B
Fid 506234515
05/2004
SR AR
AFFIDA
Now comes the nndersigned affisnt, Anfonio Lopes Cextlin apd does depork, swear and
=ty a3 Tollows:

i the Division of Beonomic Fipance of Trima, Servicios Ewropeos de
iiadio maﬁk’sﬁd ?Inimx”), the mansging member oi: Aquia._I.J.C. d/b/a. Aquaris Water
LLC (“Aquaria”), and ss such am snthorized to submit this affidavit 1o deseribe the proposed
- finsmcing of 16 water freatment facility which ja the subject of this petition.

~

2 mfuim@ﬁaaﬁwmmemmof:ose;moﬁomﬂuﬂamﬁmmmo
: e 7

4 AﬁdwitofJ\lmrathiazBam&o ('.E.w.bibithﬁﬁ?Peﬁﬁon). All
daﬁtbdowﬂzatamnotoﬂ:erwisedmmmememmgssstmﬁxm

Gnsnce the develnpment sud constuction of the Plant in North Dighton,
the Water Lines to certain sities and towns within the Com!mmmalm of
i Iu&ngm;mammmmwmummwmﬂmm
p;bfbct Snaqee fenders, in panticular Baco Sestander Cental Hispano, 8 Bank with
4, Spain ("BSCH” or “Project Lenders”). Tue toan to Aquaria by BSCH
by Ambac Assurance Corporation ("Axabae”):

oposing 7 fngmeing BIa0g with Bsgﬂpmum o
withito catet mtgnlgm'?‘mm, ﬁw osbemitted us Exhibit D to the Peiition of Aquana
ntarion’™)-

brojeck Leoders have reviewed the regulatory provisions afmmgwmumn;t
ils 1oxbth1¥eameMPadﬁtyiMheCnmmulﬂlo WM s h
endle hwcreqnired,asaoonﬂiﬁmofma!dng!hem:nm,@xqug:lm, mmAquaﬁa_ 'msmmd
forth in Aquania’s Pefition to the Department of Telecommunisatl

ent™. Specifically

3 have requested thot Aquazia olvtmin certam spesific
\ Pmnismﬁ-zntifsnapaﬂmm tn onder to confion hat the Project Lendes
not face the prospect of becoming a reg\ﬁated memom
] axkreise of standard, motgages rights that are mcluﬂadbmmemm-msm
Lohn documentation mclnding, for example, the exervisc by

'
1

!

BOSTOM 10107
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Lenders of their rights wnder the morigage to exersise typical morteagess’

remedies, including taking possession of fie Water Trestment Facility or
selling the Water Trearment Facility at foreelosure sale.

Aqueria’s Project Lenders have also required assurauce thar so loug ss
Aquaria’s business contintes 1o o exclusively related to the produztion of
desalinated water and the wholesale supply of such weater in bulk to cities and

-towns in the Commopwealth (he “Wholesale Business Condition”) tap

Aquatia’s Project Lenders, not otherwise water companies, would i the event
ey took possession under the mortozpe either not become “water
tompanies” of be subject to the same winimsl supervision applicable to
Aquaria.

_9) In addition, the Project Lenders bave required Aquariz to obtain findings md

The final amout of the Loan will be based wpon the Snal estimated cost of censtraction
that will be determined when bids are roceived. However, the Loan amount will be betwesn

rulings from the Department tha {1} Aquaria wonld not be gubject 1o the
provisions of Secfions 96, 99, 101, 102A and 102B of Chapler 164 with
Tespret to oy consolidation, sale, merger or 2equisision in which it may be
involved; (i) Aquaria waould ot be suljest to the provisions of Section 4
tlruagh 33 of Chapter 164 relating to the corporate rights snd Kabilitics of gae
tud clectric companies, mads npplicable to wuter utilitles by Chapter 163,
Section. 2; (iif) Aquaria would pot be stibject fo the provisions of Sections 52
and 122 of Chepter 164; (iv) Aquaria would be ot be subject fo the
informational requircments preseribed pursuant to Sections 80, 81, 82 mmd 88
of Chapter 164 respecting books, accomnts aod records and reporimg rehns
to fiz Department; s (v) Aquaria would 004 be subjéct to the regrlations
promuigated by the Depariment related to ratemsking oversipht (fuclhuding
those relared to retuin on equity and to scoounting procadures, set forth in 220
C.MXR. Sections $1.00 snd 52.00 yespectively).

$32,000,000 s0d $36,000,000.

3.
4.60% 2nd 8.60% per ammm,

9I
findings aud rlings requested in its Petition,

The infcrest radc on the promissory note for the Loan will have an ntevest mate batween

1t is essentiz! for the Snancing of the Water Treamticnt Facflity that Aquaria obtain the

BOSTON Jhaitya7vd
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" "Bubscribed snd sworn 0 thre pains aud penslties of perjury this 19th day of July, 2004.

R

~

Awonio Lepez Cardhn_| gsa»:;__

e

On this 19tk day of July, 2004, befors me, the wndesioned notary public, persona
apﬁmvd Amtonio Lépez Cerdén proved to me through satisfoctory evidmcepzf is,ﬁﬁcaﬁo]iy
. ; u::; ;.'r:m ?m'sona]dlm;wledgc, to mm who signed the preceding or attached doeorent
oe, and whe swore or 0 e that the ¢
and ancm-aic_, to the best of her knowledge and balief, * Combnts et dosment e ikl

VA, Notrla del Yostre Colugio de Madeid, DOY FE Y LEGITIMO la finst s ianteesds

]
! Notary Public
;
. ‘ LEGITIMACION DE FIRMA.. Yo, MARTIN MARIA RECARTE CASANC~

de DON ANTONIO LOPEZ CERDAN, eon DNY ndmero 74.207.081-L, por heker sido

punsta an wi presencia.

Lo hago sonstar ent 201 120 fodicador con el mimero 5310

¢ Madrid, a 21 de julio de 2004.-

Ot )

- POSTRN 1munt
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ANEXOC
DECLARACION JURADA de Antonjo Lipez Cendan

Compareca ol declarante abujo firmante, Antonio Ldpez Cerdén, quien afirma, jurn v
declara 16 que sigue: l

1. Trabajo en la Divisién de Finanzas Beondmicas de Inima, Servicios Evropens de Media
Ambiente, S.A. (“Inima”™), el miembro pestor de Aquaria LLC, d/v/a Aquaria Water LLC
(“Aquaria™), y como tal estoy autorizado para efectuar esta declaracidn jurada con ¢l fin de
explicer Ja propuesta de financiacién relativa a 1a instalacion para el tratamiento de aguas que
constituye el abjeto de esta peticidn.

2 Ein ests declaracién jurada me remito a Ja declaracion jurada de José Antonio Membicla
Martinez (anexo A de la presente peticidn) y a la declaracion jurada de Juan Pablo Diaz Batansro
(anexo B de la presente peticion), Todos los términos utilizados en mi declaracion Juteda, que
kigue & continuacion, y salvo indicacidn en contra, tienen el mismo significado que el atribuido
en las otras declaraciones juradas,

3 Con el fin de financiar el desarrollo y Ja construecién de Ja planta en North Dighton,
Massachusetts, asj como las tuberfas del agua hacia determinadas cindades y pucblos dentro del
Estado de Massachusetis, incluyendo Ja ciudad de Brockton, Aquaria aceptard fondos de cuantin
comsiderable dle los prestarnistas propuestos para la finameiacién del proyectn, en concreto Baneo
Santander Central Hispano, banco cuya sede social se encuentra en Madrid, Espafia (“BSCH” o
“Prestamistas del proyecto™). El préstamo a Aquaria por parte de BSCH podr{a estar garantizado
por Ambac Assurance Corporation (“Ambac”).

4. Con el fin de financiar el desarrollo, la construceion y fa explotacion de la planta y de las
tuberias del egir (denominados colectivamente en ocasiones “Instalacién para e} tratamicnto de
aguas™), Aquaria propone aceptar un préstamo, asumiendo la correspondiente denda con BSCH
(¢} “préstamo™), y a este respecto propohe alcanzar un acwerdo sobre el préstamo y ofros
acuerdos de financiscion con BSCH de conformidad con la documentacidn del préstamo,
findamentaiment of anexo D de la presente peticién formulada por Aquaria (1a “documentacién
del préstamo™).

5. El préstamo constituye un acuerdo de financlacidn del proyecto del tipo
convencionalmente utilizado en proyectos de capital importante, como Iz instalacién para el
tratamienito do aguas.

8. Loz prestamistas del proyecto han revisado las disposiciones legales relativas a las
plantas para el iratamiento de agnas similares a la instalacion pars el tratamiento de aguas sn el

: "Estado de Massachussets, y dichos prestamistas del proyecta han exigido, como condicién para
i o0

er el préstamo a Aquaria, que Aquaria obtenga las garantias descritas en la peticién de
s | Departamento de Teleesmunicaciones y Energiz (el “Departamento™). En concrato:

R,
ROpRiGuEZ . e B .
Frmrne prestamistas del proyecto han exigido que Aquaria obtenga determinadas

proyecto no habrin de enfrentarse a la posibilidad de convertirse en una

BOETON 1940107
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compaitia de agua reglamentada por virtud del eercicio de los derechos
hipotecarios legales contemplados en las ol asnlas de la documentacion del
préstamo, incluyesdo por ejemplo, &) ejercicio por los prestamistas det

b) Proyecio de sus derechos hipotecarios para obtener las reparaciones propis

gel acreedor hipotecario, Incluyendo 12 adquisicién de la posesién de la

* instalacién para el tratamiento de aguas, 0 la venta de la instlacion para ¢l
tratompiesto de aguas como venta en ejecucidn de hipoteca.

prestamistas del proyecto de Aquaria han exigido iguelmente garantias ds

£ njentras ol objeto comercial de Aquaria contintie estmdo exclusivamente
dacionado con 1a produccion de agua desalinizada y &1 seministro el pof
svhe de dicho agua en grandes cantidades 3 las ciudades y pueblos del
stado (la “condicién de comercio al pot mayor”) los prestamistas del
brojecto de Aquari, que no son compafifas de agua, en €350 de adguivir &
odesion en virmd de la ejecucién de hipoteca no sc convertitén ¢n
“edmpafifas de agua” ni quedardn sometidas & la misma supervision minima
qufe &5 aplicable a Aquaria.

Hemis, Jos prestamistas del proyecto han exigido a Aquaria que obtenga una
isibn del Departamemo conforme a la cual (i) Aquaria no quedard
etida a las disposiciones contenidas en las secciones 96,99, 101, 102A Y
2B del cepitulo 164 con vespecto 2 cualquier fusidn, venta, upiom o
ddquisicién en Ja qus pudiera verse involucrada: (i) Aquaria no quedar
lometida 2 las disposiclones de la secciones 4 8 33 del capitulo 164 con
a los derechos y obligaciones sociales de Jaz compafias de gas y
Yectricidad que resuiten aplicables a las instalaciones de agua en virud del
papitulo 165, seecién 2; (i) Aguaria no quedarh sometida a las disposiciones
Ye las secciones 92 y 128 del capitulo 154; (iv) Aquaria no quedard sometida a
s exigeneias de informacion impuestas conforme a las sesciones 80, 81, 82 ¥
43 de! capitulo 164 cop respecto & Jos libros, cuentas y regisiros y las
dectarasiones de la renta commicadas al Departamento; ¥ (v) Aquaria no
- daré sometida a la normativa aprobad por &l Departamento referentc 2 la
servision sobre la fijacion de precios (incluyendo 1as dispozicitnes
relacionadas con el rendimiento de los activos y los procedimientos contables,
establecidas en 1220 C.MR. Sevciones 31.00y 52.00, respectivamente).

d !

7. El imports finol del préstemo se calculard @ pertic del coste final do construceion
. estimado, el cual serd Jererminado una vez recibidas las ofertas, No obstanté. gl importe del
" préstamo estard comprendido entre los 32,000,000 y los 36.000.0003.

.-g.  El tipo de interés del pagaré del préstamo serd up tipo de interés comprendido entre &l
4,60% y ¢l 8,60% anval.

,,,g.s imprescindible para la financiacién de la instalaciénpara el tratamiento de aguas que
obtenga la decisién exigids en asta peticion.

BOSTON 15901
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Firmado y jurado so pena de perjutio e] 19 de julio de 2004,

Antonio Lépez Cerddn

Con fecha de 19 de julio de 2004, comparece en persona ante mi, el abejo firmante
hotario piblico, Antonio Lopsz Cerdin debidamente Identificado, y a quie’:x cohaycy -
!Jcmonnlmmw, hablendo firnado en mi presencia ¢! documento anterior o anexo, y hablendo
Jurado o declarado ante mi que, 8 su lesl saber y entender, el contenido de este documento es
auténtico y exacto. -

Notario pablico

ROETON 0107w
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TR

ES COPIA exacta 'de su matriz donde queda anotada su ex-
ﬁf};}}ﬁmn. La expido para EL COMP CIENTE SEGUN
RVIENE en seis folios de papel timbrado del estado
ara documentos notariales dmeros 5 6234513
£ 06234514, 506234515, 3 36234516, . 5Q6334517
5 6234518 gno firmo, rubrico I;Ose: lo, nMadnd,e
1 dos il catro.

veintiuno de Juho

Aplicacion Arancel, Disposicion Adicional 3° Ley 8/89 :
DOCUMENTO SN CUANTIA ]
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Apostille (o legalizasidn daispd
{Conventing d= Lz Haye du 5 ocwhure 741)
(Real Dacrets 243371473, de 2 de corsbre)

1. Peis: BEspana
El prezente documento piblico
Ha sido firmade por

Actande en calidad ds NOTARIO
Se halla sellado/timbrade con el de Su Notaria

CERTIFICADO -
5.  Bn Madrid 6. U Luls '?,g] Y] Z,QQ&
7.  Par el Decnno de] Colegio INWtaris] do Medeld .

8. Con ei némere 22538

8. Selie)iimbra:

Dofta M¥ Nisves Gonzdlaz de Ech&varri Diaz
Fizma, dalagrdn dal Denano

P 28727
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| EXHETC
AFFIDAVIT of Antonio Lépez Cerdsin

Now eomes the undereigned affiant, Antonio Lopez Cerdén. and does depone, swear and
say as follows:

1. 1am employed in the Division of Economic Finance of Inima, Servicias Europeos de
Medio Ambie?:lta, 8.A. (“Tnima”), the managing memher of Aquaria LLC, d/b/a Aquarie Water
LIC ("Aquarie™), and as such am suthorized to submit this affidavit to describe the proposed
finauzing of the water treatment facility which js the subject of this petition,

2._ Irefer In this affidavit to the Affidavit of José Amenio Membiela Martinez (Bxhibit A 1o
this Petition) and the Affidavit of Jnan Peblo Diaz Batancro (ExhibitB to this Petition), Al
terms wied in oy affidavit below that are not otherwise defined have the meantngs set forth in
those other affidavits,

3. I onder to finance the development and copstroction of the Plagit in North Dighton,
Massgchnsetts, and the Water Lines to osttain cities and towns within the Commonwealth of
Massachusetts, including the City of Brookion, Aquartia will be boxrowing substential fimds from
its proposed project finumee lenders, in particnlar Banco Santander Central Hispano, a bank with
headquarters in Madrid, Spain (“BSCH” or "Project Lenders™), The loat 0 Aquaria by BSCH
may be guatamteed by Awbac Assurance Corporation (“Arabac”).

4,  In order 10 finance the development, construction snd operation of the Plant and the
Water Lines (collestively, sometimes refenmed to as the “Water Treatment Facility”™), Aquariz is
proposing to borrow money from, issue indebtadness 10, BSCH (the “Loan”™) and in connection

" therewith to enter into Joan agreements and other fingmeing ammgements with BSCH pursumnyt to
loan documentation substautially in the form submitted as Exhibit D 1o the Petition of Agquatia
(the “Loan Docnnentation™). :

3, The Loan is a project Shancing amangement of the sort typically utilized in significant
capita) prajects such as the Water Treamment Fasility.,

6.  The Project Lendars have reviewed the reguiatory provisions affecting water treatrent
plants simitar to the Water Treatment Facility in the Commonwealth of Massachusetts and the
Project Lenders have required, as 2 condition of making the Loan to Aquaria, that Aquarla obtam
fhe sssarances set forth in Aquaria’s Pefition. to the Department of Telesotunumications sod
Energy (fhs *Department”). Specifically

a) The Project Lenders have requested that Aquaria obtain certain spesific
sssurances from the Department in order to confirm that the Project Lenders
will pot face the prospect of becoming s regulated witer compamy upon
exeroise of standard morigagee rights that are incloded in the tenms of the
Loan documentation including, for example, the exercise by the Project

BOSTOR 19R0107Tv
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¢)

d)

7. The final amount of the Loan will be based upou the final estimated cost of construction
that will be determined when bide are received. However, the Loan amount will be betwern

Lendera of their tights under the mertgage to exercise typical mortgagees’

remedies, including teking possession of the Water Treatmert Facility or
selling the Water Treatment Facility at foreelosure sale.

Aquatia’s Project Lenders have slso required assurance that so lopg a8
Aquaria’s business contimues to be exclusively related to the production of
desalinated water and the wholesale supply of such water in bulk to cities and
towns in the Commonwealth (ths “Wholesale Business Condition™) that
Aqueria’s Project $enders, not otherwize water companies, would in the event
they ook posscssion under the mortgage either mot become “water
companies” or be subject o the same mihitnal supervision applicsble to
Aquaria.

In addition, the Project Lenders have required Aquaria 10 obtain findings and
rulings from the Departinent that () Aquaria would not be subject to fhe
provisions of Scctions 96, 99, 101, 102A and 102B of Chapter 164 with
Tespect 1o any consolidation, sale, merger ar soquisition o which it may be
involved; (ii) Aquaria would 2ot be subject to the provisions of Section 4
through 33 of Chapter 164 relating to the corporate rights and Hiabilities of gas
and electric companics, made applicable to water utilities by Chapter 165,
Section 2; (jif) Aquarie would pot be sabject to the provisions of Sections 92
and 128 of Chapter 164; (v} Aquaria would be not be subject o the
informationel requirements presetibed pursusmt to Sections 80, 81, 22 and 83
of Chapter 164 respecting hooks, accounts and recoxds and reporfing returns
to the Department; and (v) Aguaria would a0t be subject to the regylations
promulgated by the Department related to ratemsking oversight (fncluding
thoze related to retmm on equity and to accounting procedares, set forth m 220
C.M.R- Sections 31.00 end 52.00 respectively).

$32,000,000 and $36,000,000,

B.  The interest rate on the promissory note for the Loan will have an. interest rate betwesn

4.60% md 8.60% per atmim,

9, Tt is esseotial for the finuncing of the Water Treatment Facility that Aquavia obtain the

findings and rulings requested i its Petirion.

'

BOSTON 19480794
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seribed and. sworn to und aing and pevalties of perjury this 19th day of July, 2004,

Antonio Lpez Cerdin, 7
_A

On this 19th day of July, 2004, before me, the wndersigned notary public, personall
appeared Antonio Lipez Cerdin proved to me ttwough satisfastery svidence of ideaﬁﬁeaﬁon}:
which wag personal knowledge, to be fhe peraon who signed the preceding or sttashed docoment
in my presenice, and who swore or affiomed to me that the contents of the document are trthfyl
apd acourate to the best of her knowledge and belief.

Notzry Poblic

LEGITIMACION D FTRMA.. Yo, MARTIN MARIA RECARTE CASANO-
V4, Notario el Tiusts Colagio de Madrid, DOY FE Y LEGITIMO Ja fisma que anteceds

de DON ANTONIO LOPEZ CERDAN, con DNI néero 74.207.081-L, por haber gido

puesta on mi presencia.

Lo hago conster en i 1ibro indicador con 1 némero 5310

DOBYEN 1040107v4

P 23727
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ANEXOC
D CION io Lopez

Comparece el declarante abajo firmante, Antonio Lépez Cerdédn, quien afirma, jura y
declara lo que sigue:

1. Trabajo en 1a Divisién de Finanzas Econdmicas de Inima, Servicios Europeos de Medio
Ambiente, 8.A. (“Inima”), ¢l miembro gestor de Aquaria LLC, d/b/a Aquaria Water LLC
(“Aquaria™), y como ial estoy autorizado para efectuar esta declaracion jurada con el fin de
explicar la propuesta de financiacion telativa a la instalacidn para ¢l tratamicnto de aguas que
constituye el objeto de esta peticidn.

2. En esta declaracion jurada me remito a la declaracién jurada de José Antonio Membiela
Martinez (anexo A de Ja presente peticién) y a la declaracién jurada de Juan Pablo Diaz Batanero
(anexo B de la presente peticién). Todos los términos utilizades en mi declaracién jurada, que
sigue a continuacion, y salvo indicacién en contra, ticnen el mismo significado que el atribuido
en las otras declaraciones juradas.

3. Con ¢l fin de financiar €] desamrollo y la construccién de la planta en North Dighton,
Massachusetts, asi como las tuberfas del agua hacia determinadas ciudades y pueblos dentro del
Estado de Massachusetts, incluyende 1a ciudad de Brockion, Aquaria aceptard fondos de cuantia
considerable de Jos prestamistas propuestos para la financiacién del proyecto, en concreto Banco
Santander Central Hispano, banco cuya sede social se encuentra en Madrid, Espafia (“"BSCH” o
“Prestamistas del proyecto™). El préstamo a Aquaria por parte de BSCH podria estar garantizado
por Ambac Assurance Corporation (“Ambac”),

4, Con ¢l fin de financiar el desarrollo, la construccién y Ja explotacién de la planta y de las
tuberias del agua (denominades colectivamente en ocasiones “Instalacién para el tratamiento de
aguas™), Aquaria propone aceptar un préstamo, asumiendo Ia correspondients denda con BSCH
(c] “préstamo™), ¥ a este respecto propone aleanzar un acuerdo sobre el préstamo y otros
acnerdos de financiacion con BSCH de conformidad con la documentecion del préstamo,
fimdamentalmente el anexo D de la presente peticion formulada por Aquaria (la “documentacion
dcl préstamo™). '

5. El préstamo constitiye un acuerdo de financiacion del proyecto del tipo
convencionslmente utilizado en proyectos de capital importante, como la instalacion para el
tratamianto de aguas,

6. Los prestamistas del proyecto han revisado las disposiciones legales relativas a las
plantas para el tratamiento de aguas similares a la instalacién para cl tratamicnto de aguas en el
4‘&«360 de Massachussets, y dichos prestamistas del proyecto han exigido, como condicion para

el préstamo a Aquaria, que Aquaria obtenga las garantfas descritas en la peticién de
Ripa] Departamento de Telecomunicaciones y Energia (el “Departamento”), En concreto:

Bl c prestamistas del proyecto han exigido que Aquaria obtenga determinadas

s Hfgacantias cspecficas del Departamento confirmando que los prestamistas del
7/ proyecto no habrén de enfrentarse a la posibilidad do convertirse on una

RORTON 1840107
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compefiia de agva reglamentada por virtud del ejercicio de los dercchos
hipotecarios legales contemplados en las cliusulas de la documentacién del
préstamo, incluyendo por ejemplo, el ejercicio por los prestamistas del

Proyecto de sug derechos hipotecarios para obtener Ias reparaciones propias
del acreedor hipotecario, incluyendo la adguisicion de la posesion de la
instalacidn para el tratamiento de aguas, o la venta de la instalacion para el
tratamiento de aguas como venta en ejecucién de hipoteca,

Los prestamistas del proyecto de Aquaria han exigido igualmente garantfas de
que mientras el objeto comercial de Aquaria continde estando exclusivamente
relacionado con la produccién de agua desalinizada y el suministo al por
mayor de dicho agua en grandes cantidedes 2 las ciudades y pueblos del
Estado (Ia “condicién de comercio al por mayor”) los prestamistas del
proyecto de Aquaria, que no son compufiias de agus, en caso de adquirir la
posesion en virtnd de la ejecucién de hipoteca no se convertirin en
“sompatftias de agua” ni quedarin sometidas a 1a misma supervisién minima
que es aplicable 2 Aquaria.

Ademés, los prestamistas del proyecto han exigido a Aquaria que obtenga una
decisién del Departamento conforme a [a cual (i) Aquaria no quedard
sometida a las disposiciones contenidas en las secciones 96, 99, 101, 102A y
102B del capitulo 164 con respecto a cualquier fusion, vems, unién o
adquisicién ¢n la que pudiera verse involucrads; (ll) Aquaria no quedars
sometida 8 las disposiciones de la secciones 4 a 33 del éapitulo 164 con
respecto a los derechos y obligaciones sociales de las compafifas de ges y
electricidad que resulten aplicables 2 las instalaciones de agua em virtud del
sapitalo 165, seccién 2; (iii) Aquaria no quederé sometida a las disposiciones
de las secciones 92 y 128 del eapitulo 164; (iv) Aquaria no quedard sometida a
las exigencias de informacidn impuestas conforme a las secciones 30, 81, 82 y
83 del capitulo 164 con respecto a los libros, cuentas y registros y les
declaraciones de Ja renta comunicadas al Departamento; ¥ (v) Aquatia no
quedard sometida a la normativa aprobada por e) Departamento referente a la
supervisién sobre la fijacion de precios (incluyepdo las disposiciones
relacionadas con ¢l rendimiento de los activos ¥ los procedimientos contables,
establecidas en el 220 C.M.R. Secciones 31,00 y 52.00, respectivamentc).

raue £0
P 2527

El importe final del préstamo se calculatd a partir del coste final de construccidn

estimado, ¢! cual serd determinado una vez recibidas las ofertas. No obstante, el jmporte del
préstamo estard comprendido entre los 32.000.0008 y los 36.000.0005.

El tipo de interés del paparé del préstamo seré un tipo de interés comprendido entre ¢l
yel 8,60% anual.

impreseindible para la finaneiacién de la instalacién para el tratamiento de aguas que

DA :'__ obtenga Ja decisidn exigida en esta peticion.

2
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Firmado y jurado so pena de perjurio el 19 de julio de 2004,

Antonio Lipez Cerdén

Con fecha de 19 de julio de 2004, comperece en persona ante mi, el abajo firmante
notario pilblico, Antonio Lépez Cerdin debidamente identificado, y a2 quien conozco

almente, habiendo firmado en mi presencia el documento anterior o anexo, y habiendo
jurado o declarado ante mf que, a su leal saber y entender, el contanido de ezte documento es
auténtico y exacto.

Notario ptblico

BOSTON 19401074
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1 WINISTERIQ DE ASUNTOS EXTERIORES
% Y DE CQOPERAGION
| i d LE GAII.I Z;kclofl:!ES
uano parz.isgalizar & g2
\élsﬁo /4 2;; gp %ﬂ rgcc& p.ﬁf vld
por Ser, al parecer, la Su¥m,sin Sralr
en ef contenldo del documasio nl ultarior
desting que pyeda géy»se,

Madrid, 70 JUL 2004
P. EL SUBSECRETARIO.

Ernest Méndez MMndez

. Jefa de Negneb‘f
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10.
11.

LIST OF LOAN DOCUMENTS

Form of Credit Agreement

Exhibit A — Definitions to Credit Agreement

Exhibit Bl — Form of Construction Note

Exhibit B2 — Form of Term Note

Exhibit D1 — Form of Collateral Agency Agreement

Exhibit D2 — Form of Project Completion Guaranty

Exhibit D3A — Form of Mortgage Security Agreement and Fixture Financing
Agreement

Exhibit D3B — Assignment of Leases and Rents

Exhibit D4 — Form of Security Agreement

Exhibit D5 — Form of Pledge and Security Agreement

Exhibit D6 — Form of Equity Contribution and Sponsor Agreement
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